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B-178795 | Septembicr 26, 1973

Lieutenont Geaseral Walloace H, Robinzon, Jr,
Diractor, Dafense Supyly Agoeucy

Dear Genernl Robinsont

This is in reforence to tho letter dnted July 25, 1973
(> (DIAU-), from yowr Ascistont Counsel, reporiing on tha requent
' )L by Bmpire Manufacturing Company (Fapire) that 1ts contract,
\9 .~ DBAT00-73-C-5158, for fitting acoentlies, bu cancelled bacauoe
of a nistake in its bld.

S
',_5.\ Iopire allepes that it felled to oblain and coneclder cll
3 speairvications referenced in the invitation prior to subaiiting
its bid, rnd theretf'ora 1ts bid price covera cnly & portion of the
iteas in the specified L£itting casenbly. Ve have concludsd for
reasons hovelnsrter stated thad Lapive should not ho licld to ite
exroncous hid as to do so vouid e wnconncivnzble,

The record shovs that on lareh 1, 1973, Dipire snbadtted tha
lov bid of £10,00 for ¢nch asserbly und thet the nent tue higher
bids vere $39,00 and $39.5h. In audition, Tuvive'n flrst articlo
bid price ves also $10,00, vhile the nest Iow on this iten was
£125,00, Accordingly, the contracting ofidcer adviced Eanire of
the bid prices of ihe second il third Jdow Lidlers and the cone
pidexrably highoy prices provicusly paid for the sudbject avncably.
Subsequently, Lmpire advised the contracting olficer by telaphone
and in writing that its vid pricen were coveouds Yhe conbtracting
officer reports -that aftexr this verification he no lonjer cuspected o
nistake, Oi Mirch 23, ho avarded a contract (o aolre.

It appoears that the fuvitation schodule continined an iton
decoription vhich ineorporated Ly refurence tho applicible speeiiie
cationo and dravings. (Dloevhere, the soliciiasion pwovided the
noocessaxy instruetinn for obiaining copien of 4ia specificationt,)
Tne iten daseription also rederoncad o pardieanl:e Hiti{ury Siandurd
foxr the purpose of effecting n revislon in tue epecification ag
related to thic standard,

Eupire first rlleged n ndstake to your apenoy by letter dataed
April 16, 1973, The campany statol thot f1s bid only coveroa the
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item degsoribed in the Jilitery Standard ppd that it did not con-
pider that tha 1is{cd specificationa requived additlonsd items for
a conplete eaaenbly, ‘Iho coutnny also cubnitied a sunvlicr's
cwetation, vbich linted oply tha item degeribod in tho iflitaxy
Standard, as evidonce of its nictake,

Ao o goneral yule, avard of a contract following verificution
of & }id pursuant to a cortrpeting orficer'n yequest reoulbs in o
bindin{v, contracts 18 Comp. Gen, 942, 9% (1639) and 27 Conp. Gon.,
17 (29%7). Howaver, this Office hus authorized rellcl, deopite w
bid verificetion, vhere the mistoln was po great that it was con-
aidored wiconacionnblo to hold the Lfirm to ite contreit, N=150332,
Fabricay #0, 1053 and B17059%, Jonuary 28, L97L,

With renexd to this cace, yowr contracting officer points out
that tho contracter (1) hao provided as inforvmition on the cost of
supplying the comnleto Lithing auscably reqlzed by lie contract)

(2) hucuingly pubrilttod a bid vithout ruving obtaincd enoenticl
spooificabiona and e draving: (3) wiequiveeslly verificd itn LIG prico
to tha contracting offlcay Layoze the avarxd wos madesend () vondd
not puffer o et loss 1€ 46 powermed the contract, Uadex the
sircwntonces, the contracting offiecer yeeomwmls thel no veliet
should he granted on the basie of en unconsotorble prices In thia
connaation, owr puldence 46 reguested cu to vihion xedicf ey he (rented
fran a misteke in bid atter ovard coleldy on the barsic of an un~
conseionable price,

In reryonge to the contracting officce's comeenin, tho contrmaetor
" notes thnt lg 410 Turndch owy Officae with a copy of o oupplierx
auotation dated April 26, 1973, ‘The contractor aiates in thin veperd
that:

"Tho Coltracting Officer % # % emphneiuves that X huve

not provided information as to our cost ok nupplying tho
copleba fitLing oopeubly, lay I reapeatifully ntate thav
ho dic ot reqguost 44 but ¥ did gend a copy Lo yeuwr ofiice
and a copy is poing to lr. Uilson ' aleng with o copy ol
this letter,

" & # # as you can nce by oboervation of Enclosure ‘A’

/.t"-'he ouppliex quotatio;}f our cost of {25,00 par cspenbly
excluairo of test coot, pachkaging cost, inuvpocbion cont,
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hendling coot, froight cost, and cextiin cozponant ceats,
rake the naxt lestost bid o" ¢3U 00 sunpecious ot boling
overly low Ln1csa they rake thely own ports and evan then
1t ceens to wo o e too low." '
an sorndug thes fedlava to obtein s complete pot of cpocificationu
and & Araving, the contractor Llaues Itn oversiszlhiv on the fnct {hat
the Lulioitauion morely veferenced tha cenential opceificstions and
did not List tho parts to.ba purchased, Ve gpreo withi the contyoacting
officer thut o prudent vidder would have caxraiully ryepd the nolici~
tation and have livted and revioved all the 2reaunived npecificationn
prior fo Lidding, In thin”aannectiou, Instytctions Lor obhlaining
copice of tha enceirleobiony vora oot fovth in the colleitation,

'llweve“ vae do not believe that tho contruclor's nsplirence in failing

to obtain the cnmlote set of specifications praoclvdes the granting
of vellef for rils L" ldetnkaen dn bios Lraquently usye cuused by
noplineues an tha J,vp of bidierae Hovertheless, rolicf for sueh
eigtoked way be premted in ernropriatae clrovmolaneen,

Yurthemore, & tlatcld thove, the Yeeb that the LVidder verisiced
ito bvid prior to tho avexd docs not precludn yolicel from a ristalio
in bBid after guiat 410 1€ voudd ba vueonseinrably €0 xaouire {ha

.contractos Lo pariora tho contyact at tlus b..d pedoa 333 IOEN,

' ”n

mra, In thio coomuction, purswant to ALR 7 L08.5(e) (2), o cont-
tmciin" officor hced ot t.cu,.pt & low LLA which io very foar Lolow
tha othar bids anda the Governanent's cotiated poleo, notwl, thatauding
a verificaticn fron tha biddox.

‘Finally . vhile (hs dolley cmount of the loso o contracter my
puffor an a reswl.t of pevioraiung o contract wdar o ndotulen bid
should ba cowridered in detorndning vwhetner cvlornirant of the cnn-r
tract Ly tha Govenmuient voitld ba waconselonable, e bolieve that
wneonscionability oy exiot ovaen vharo the potentiud doller loes
is velntively cmall, Unconoelon:bLility 1o rowided on the thnory
that vhore 8 bidley's pintako "o so creal it 4if oould ho cald tho
Jovermment wag obvinugly getting nm:"thinu for nothing" relief should
ba allouud. Sco P-177{IH:2, Daccitbey 21, 1972, .

Here the low bid wau approximately 26 percent of the next two
higher bids for ithe production units and leos thin ona~twclfih of tho
rext hipgher bid for the Clrat article unil. Although the total
anouwnt of Lhe contractor's patontial losa on tho Jl(: unite required
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by the contract could not be very pgreat, we believe that it vould
be uwnconscionable for tha Governnent to insict upon perforrance
of the contract at thcso bid priceu. Accordingly, the contract
should ha cancelled,

The file tranemitted with tha report of July 25 &8 returned,

filncarely yowra,

Pau:!: G, Dorbling

For thGconptreller Gencral
' of tho United States
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